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I. IDENTITY OF PETITIONER 

The Petitioner is Robert Backstein. 

II. CITATION TO COURT OF APPEALS DECISION 

Mr. Backstein requests that this Court grant discretionary 

review of the Court of Appeals' unpublished opinion dated 

March 28, 2023. See Appendix A. 

III. ISSUES PRESENTED FOR REVIEW 

Did the Court of Appeals violate Supreme Court and 

Appellate Court precedent by deeming that the Department of 

Labor and Industries' ("Department") order was 

"communicated" to Mr. Backstein as required by law? YES. 

Dicl the Court of Appeals violate decades of Supreme 

Court and Appellate Court precedent by construing the Industrial 

Insurance Act ("IIA") narrowly and resolving doubts in favor of 

the Department of Labor & Industries? YES. 

Did the Court of Appeals violate decades of Supreme 

Court and Appellate Court precedent that juries decide. genuine 

issues of material fact? YES. Does this raise a significant 
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question under the Washington State Constitution, given that Mr. 

Backstein has a Constitutional right to a jury trial on material 

facts for which there are genuine issues? YES. 

The Department likely issues thousands of orders every 

year that accept or deny workers' IIA claims. Those orders are 

appealable. Those orders directly and substantially affect the 

worker and his/her family's health and/or welfare, as they result 

iii or prevent essential IIA benefits. Does ensuring that those life

altering Department orders be lawfully communicated to the 

workers involve an issue of substantial public interest that should 

be determined by this Court? YES. 

IV. STATEMENT OF THE CASE 

Mr. Backstein had four IIA claims with the Department: 

SEI 8218 ("first claim"); 
BC21079 ("second claim"); 
BC21080 ("third claim"); and 
BC21081 ("fourth claim"). 

Ron Meyers & Associates PLLC represented ("RMA") 

Mr. Backstein on all four claims. CP 5. The Department gave 
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Mr. Meyers online access to all four claims. CP 486 line 3 and 

CP 508-516. 

Mr. Backstein filed his fourth claim on October 25, 2017. 

CP 138. On October 26, 2017, Mr. Backstein signed a letter, a 

copy of which was provided to the Department. CP 435. That 

letter stated in pertinent part, "Please note that this is also a 

CHANGE OF ADDRESS. All correspondence should now be 

mailed to my attorney at the address stated below: 

Ron Meyers 
RON MEYERS & ASSOCIATES PLLC 
8765 Tallon Ln NE Ste A 
Olympia, WA 98516-6654 

CP 450. 

As of December 12, 2018, that was the last known address 

for Mr. Backstein as shown by the records of the Department. 

On December 12, 2018, the Department mailed an order 

to RMA that rejected Mr. Backstein's third claim. CP 134-135. 

That same day, the Department also sent a letter to RMA 

discussing its rejection of Mr. Backstein's third claim. CP 136. 
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The Department sent that order and letter to RMA without 

obtaining or requiring an attorney-representation letter from 

RMA or Mr. Backstein. CP 972-973. 

That same day, the Department mailed an order rejecting 

Mr. Backstein's fourth claim to a Gig Harbor address, which 

was neither RMA's address nor the last known address for Mr. 

Backstein as shown by the records of the Department. CP J 04-

105, CP 450. 

On that same day (December 12, 2018), the Department 

mailed a letter to that same Gig Harbor address that contained 

vital information about Mr. Backstein's first claim (SE18218). 

The Department did this despite knowing that RMA was Mr. 

Backstein's attorney on his first claim (CP 449). That letter 

stated in part: 

Your contention indicates you believe the coronary 

miery disease was caused by radiation for non

Hodgkin's lymphoma. As that condition is allowed 

under another claim, SE18218, any conditions you 
feel may be related to that condition or its treatment 

should be contended under that claim. That is a self 

insured claim, therefore you will want to address 
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that contention with that employer ( city of Kent) if 

you wish to pursue this matter." 

CP 106. See also CP 507. That letter not only conveyed that any 

conditions that Mr. Backstein felt may be related to his non

Hodgkin's lymphoma or its treatment should be contended under 

his first claim, but it advised him to address his contention (from 

his fourth claim) with the self-insured employer on his first 

claim. This letter also conveyed that the Department rejected 

Mr. Backstein's fourth claim. CP 106. Had the Department 

mailed that letter to RMA as required, RMA would have been 

notified of the Department's rejection of the fourth claim. 

Three months earlier (September 24, 2018), the 

Department imported 775 pages of claim history documents 

from Mr. Backstein's first claim file into his fomih claim file. CP 

457-462. 

On November 4, 2019, RMA was informed that a 

December 12, 2018, order had been issued in Mr. Backstein's 

fourth claim. CP 1702. RMA immediately filed a protest. CP 
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472-478. 

On November 21, 2019, the Department issued a Notice 

ofDecision that it "cannot reconsider the order dated 12/12/2018 

because the protest was not received within the 60 day time 

limitation. That order is final and binding. " CF 448. 

The sixty-day protest period does not begin to run until the 

Department has lawfully communicated its order. Here, the 

Department did not lawfully communicate its rejection order in 

Mr. Backstein's fourth claim. On November 20, 2019, the 

Department issued a letter on Mr. Backstein's fourth claim in 

response to RMA's November 4, 2019, protest. CF 893. In that 

letter, the Depaiiment stated that it, "cannot reconsider the order 

dated 12/12/2018 because the protest was not received within the 

60 day time limitation. " CF 893. In that letter, which was 

written to Mr. Backstein but addressed to RMA, the Department 

also stated in part, 

NOTE: There is no notice of attorney 
representation for Claim BC2 l 081 in any of your 
claim files. If you are being represented by an 
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attorney on this claim, BC21081, please submit a 
signed notice of representation to the department so 
any future communications regarding BC 21081 
will be sent to the correct location without delay. 

CP893. 

Superior Court: 

Mr. Backstein appealed to the Superior Court the Board's 

Decision & Order that affirmed the Department's rejection 

of Mr. Backstein's fourth claim. CP 1-13. Having 

reviewed. the records and heard oral argument, the 

Superior Court found that the Department's failure to 

serve a copy of its December 12, 2018, Notice of Decision 

on Mr. Backstein's attorney amounts to a substantial 

injustice to Mr. Backstein. The Superior Court concluded 

that Mr. Backstein's protest and his appeal were timely. 

CP 1647-1649. The Superior Court reversed the Board's 

Decision & Order and remanded the case back to the 

Department to reconsider its December 12, 2018, Notice 

ofDecision. CP 1726-1730. 
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Appellate Court: 

The Department appealed. On March 28, 202 3, Division 

II of the Court of Appeals issued its unpublished opinion. That 

opinion violated decades of Supreme Court and Appellate Court 

precedent on well-settled, yet significant, legal doctrine. That 

opinion applies the wrong law. That opinion affects how a 

monolithic state agency must communicate appealable orders of 

substantial importance to Washington workers. It is of 

substantial public interest. 

V. ARGUMENT 

First: The Appellate Court's holding revolves entirely 

around its determination that, "[ . . .  ] Backstein did not follow the 

written procedure under RCW 51.04.080 ". Backstein v. Dep't of 

Lab. & Indus., No. 575 38-8-II, 202 3 WL 26604 32, at *7 (Wash. 

Ct. App. Mar. 28, 202 3). 

That cannot be accurate because there is !!Q written 

procedure under RCW 51. 04.080 for Backstein to follow with 
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respect to service of orders appealable to the Board of Industrial 

Insurance Appeals ("Board"). 

The Court held that, "More importantly, here there no 

doubt or confusion, about the plain meaning and requirements of 

RCW 51.04.080, [ . . .  ] . " Backstein, id., at 7. IfRCW 51.04.080 

is clear and its meaning doubtless, it is only clear and doubtless 

in that it does not apply to notices, orders or payments made 

after a Board-appealable order has been entered. 

RCW 51.04.080: 

On all claims under this title, claimants' written 
notices, orders, or payments must be forwarded 
directly to the claimant until such time as there has 
been entered an order on the claim appealable to the 
boaTd of industrial insurance appeals. Claimants' 
written notices, orders, or payments may be 
forwarded to the claimant in care of a representative 
before an order has been entered if the claimant sets 
forth in writing the name and address of the 
representative to whom the claimant desires this 
infonnation to be forwarded. [Emph. added]. 

Rule: A reviewing court is required, whenever possible, 

to give effect to every word in a statute. City of Olympia v. 

Drebick, 156 Wash. 2d 289, 295, 126 P.3d 802 (2006). 
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The statute (RCW 51. 04.080) uses the language, "until 

such time as there has been entered an order on the claim 

appealable to the [Board]. " and "before an order has been 

entered[ . . .  ]" [Emph added]. The Appellate Court did not give 

effect to this language. 

This statute is silent as to the service of notices, orders, or 

payments after a Board-appealable order has been entered. To 

conclude that this statute also includes requirements for service 

after entry of a Board-appealable order would require the Court 

to construe the statute to mean something other than what it says. 

The facts underlying this appeal are not about the 

propriety of serving a document before the entry of a Board

appealable order. The facts are about the propriety of serving a 

Board-appealable order (the 12/12/18 Notice ofDecision). RCW 

51.04.080, as written, does not apply to service of Board

appealable orders. 

Rule: When the plain language is unambiguous, the 

legislative intent is apparent, and the Court will not construe the 
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statute otherwise. [Emph added]. State v. JP., 149 Wash. 2d 

444, 450, 69 P.3d 318 (2003). 

Rule: "If the language is unambiguous, a reviewing court 

is to rely solely on the statutory language." [Emph added]. State 

v. Roggenkamp, 153 Wash. 2d 614, 621, 106 P.3d 196 (2005). 

Because the Appellate Court concluded that RCW 

51.04.080 applies to service of a Board-appealable order even 

though there is no statutory language in RCW 51.04.080 

addressing the service of Board-appealable orders, the Court 

engaged in statutory construction. 

Rule: When a court construes any provision within the 

Industrial Insurance Act ("IIA"), a two-part rule is triggered 

which courts must follow: ( l) the Court must construe the IIA 

liberally in order to achieve its purpose of providing 

compensation to all covered employees injured in their 

employment; and (2) all doubts as to how to construe the IIA 

must be resolved in favor of the worker. Dennis v. Dep 't of Labor 

& Indus. of State of Wash., 109 Wn.2d 467, 470, 745 P.2d 1295 
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(1987); Michaels v. CH2M Hill, Inc., 171 Wn.2d 587, 598, 257 

P.3d 532 (2011); Spivey v. City of Bellevue, 187 Wash. 2d 716, 

726, 389 P.3d 504 (2017); Johnson v. Dep 't of Labor & Indus., 

16 Wn.App 2d 254, 259, 480 P.3d 497 (2021). 

The Appellate Court applied the wrong statute and it 

erroneously concluded that RCW 51.04.080 "establishes the 

procedure that the Department must follow in sending notices, 

orders, and payments to claimants." 

RCW 51.04.080 has specific language about how to serve 

orders that were made prior to the entry of a Board-appealable 

order, but it has no language (let alone a procedure) about service 

ofBoard-appealable orders. 

The only way to make RCW 51.04.080 apply to a Board

appealable order is to construe the statute to mean something 

other than, or in addition to, what it says. 

In the same vein of this erroneous construction of RCW 

51.04.080, the Appellate Court also held that, "The Department 

did not have the authority, under RCW 51.04.080, to send the 
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notice to Backstein's attorney." Backstein, id., at 6. If by "did 

not have the authority, under RCW 51.04.080" the Appellate 

Court meant that RCW 51.04.080 "barred" the Department from 

sending the notice to Mr. Backstein's attorney, that is incorrect. 

The "notice" to which the Appellate Court refers was the 

December 12, 2018, Notice of Decision, which was a Board

appealable order. RCW 51.04.080, does not bar the Department 

from serving that notice on Mr. Backstein's attorney. It does not 

even address how to serve Board-appealable orders. 

The Appellate Court also held that, "The Department 

followed RCW 51.04.080 in not sending the December 12, 2018 

rejection order to Backstein's attorney." Backstein id., at 5. That 

holding is based on the erroneous determination that RCW 

51. 04.080 applies to Board-appealable orders - a determination 

that is the product either of creating legislation or construing 

RCW 51.04.080 narrowly and resolving doubt in the 

Department's favor, not the worker's. 
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Rule: It is not the role of the judiciary to inject language 

into a statute. Johnson v. Dep 't of Lab. & Indus., id. 

Rule: Our state constitution gives the legislature the 

power to legislate, not the judiciary. State v. Ward, 148 Wash. 

2d 803, 817, 64 P.3d 640 (2003). 

The Appellate Court also dismissed the fact that the 

Department imported into Mr. Backstein's fourth claim 775 

pages of his claim history from Mr. Backstein's first claim. The 

Appellate Court dismissed this fact by mistakenly determining 

that RCW 51.04.080, "provides a specific procedure that the 

claimant must follow in order for the Department to be 

authorized to send an order to the claimant's representative." 

Backstein, id., at 6. 

That "procedure" pertains only to notices, orders or 

payments made prior to entry of an order. See R C W  51. 04. 080 

Nothing in RCW 51.04.080 restricts or removes the 

Department's authority to send a Board-appealable order to the 

worker's attorney. 
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In summary, the Appellate Court's decision about whether 

the Board was required to have served Mr. Backstein's attorney 

with the December 12, 2018, Board-appealable Notice of 

Decision was based on a statute that is silent on that issue. In the 

absence of actual statutory language addressing the issue, the 

Appellate Court was left with resolving doubt - doubt about 

whether and how to apply that statue to these facts. The 

Appellate Court chose to construe the statute narrowly and the 

Court's doubt was held in favor of the government, not the 

worker. That decision was error and the opposite for how the 

Supreme Court mandates that all courts construe the IIA. 

That decision violated decades of Supreme Court and 

Appellate Court precedent for how to construe the IIA. 

Whether an authoritative determination is desirable to 

provide future guidance to public officers, and whether the issue 

is likely to recur are particularly detenninative factors when 

deciding if a case presents matters of continuing and substantial 
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public interest. Eyman v. Ferguson, 7 Wash. App. 2d 312, 320, 

433 P.3d 863 (2019). Those two factors exist here. 

The Department's conduct is likely to recur, as the 

Department likely issues thousands of rejection orders every 

year, spanning across thousands of worker's compensation 

claims. The Supreme Court's determination here is highly 

desirable to provide future guidance to the Department. This 

case is a perfect example, as the Department relies on a statute 

for serving a Board-appealable order when that statute does not 

apply to serving Board-appealable orders. As a result, the 

Department failed to send RMA the rejection order - despite the 

fact that RMA was representing Mr. Backstein on all of his 

claims and would have timely protested if the Department 

properly communicated its order. 

Second: The Appellate Court also made a significant error 

when it stated that, "It is undisputed that the Department sent the 

rejection order to Backstein at his last known address [ . . .  ] on 

December 12, 2018." Backstein, id., at 6. Presumably, the Court 
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used the phrase "his last known address" to mean the address on 

the October 25, 2017, Report of Accident - the Gig Harbor 

address. 

That address cannot be the Department's "last known 

address" for Mr. Backstein, because on October 26, 2017, Mr. 

Backstein signed a letter, which was provided to the Department, 

which provided a change of address. CP 450. As far as the 

Department was concerned, Mr. Backstein's last known address 

was as set forth in that letter. He signed that letter more recently 

in time than the Report of Accident. The Appellate Court failed 

to discuss or even mentioned this material fact in its opinion. 

Instead, the Appellate Court adopted as true the incorrect 

fact that the Department sent the December 12, 2018, order to 

Mr. Backstein's "last known address" - when in fact, it had not. 

The Significant Board Decision of In re David Herring, 

BIIA Dec., 57,831 (1981), pertains to the Department's service 

of closing orders, which are Board-appealable orders. The Board 

publishes its significant decisions and makes them available to 
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the public. "These decisions are nonbinding, but persuasive 

authority for this Court." O'Keefe v. State, Dep't of Lab. & 

Indus., 126 Wash. App. 760, 766, 109 P.3d 484 (2005). 

It its significant decision of In re David Herring, id., the 

Board cited RCW 51.52. 050, not RCW 51.04.080, and 

concluded that, "The law [RCW 51.52.050] requires that the 

Department's closing orders be sent to the worker ( or implicitly 

his or her authorized representative) at his last known address 

"as shown by the records of the department." RCW 51.52.050"". 

[Emph added]. id., at 2. The Board further ruled that to be 

"communicated", copies of the orders or actual knowledge of the 

contents and meaning of the orders "must be directed to the last 

known address of the claimant ( or his authorized representative 

as shown by the Department's records)." Id. 

The Board in In re David Herring noted that the 

Department "had the claimant's change-of-address in its 

records" and it then stated, "Whether the claimant did in fact 

receive copies of the orders at his home is not critical to 
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resolution of this appeal since they were issued after a change of 

address was filed with the Department. " [Emph in original] Id., 

at 2. The Board held that, "Under these circumstances, we hold 

that the Department's final order dated August 11, 1978, in Claim 

No. G-326610, and its final order dated December 21, 1978, in 

claim No. G-292702, were not legally "communicated" at the 

claimant's last known address and therefore have remained 

viable and subject to appeal." Id., at 2. The Board held that the 

appeals filed by the claimant as to both claims on October 7, 

1980 were timely. Id., at 3. 

RCW 51.52.050(1) states m pertinent part that, 

"Whenever the department has made any order, decision, or 

award, it shall promptly serve the worker, beneficiary, employer, 

or other person affected thereby, with a copy thereof by mail, or 

if the worker, beneficiary, employer, or other person affected 

thereby chooses, the department may send correspondence and 

other legal notices by secure electronic means except for orders 

communicating the closure of a claim. " 
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In In re Chambers Bay Golf Course, BIIA Dec., 0920604 

(2010), the Board held, "We are persuaded by these decisions 

that to be a "person aggrieved" by a decision of the Department, 

as that term is used in RCW 51.52.050 and RCW 51.52.060, 

requires that the person have a proprietary, pecuniary, or 

personal right which is substantially affected by the Department's 

determination. Id., at 3. 

Mr.. Backstein's attorney was clearly an "other person 

affected thereby" - as RMA had a proprietaiy right (as counsel 

on all four of his presumptive disease claims) and a pecuniary 

right (as RMA had a statutory and contractual right to attorney 

fees and costs that were substantially affected by the 

Department's rejection of his claim. RCW 51. 32.185). 

Here, the last known address as shown by the 

Department's records at the time the Department mailed the 

December 12, 2018, order, was the address on Mr. Backstein's 

October 26, 2017 letter - which happened to be the address of 

his attorney's office, RMA. CP 450. 
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The fact that this letter only referenced his second claim is 

immaterial. It was the last known address "as shown by the 

Department's records". The Department had that in its records 

and yet it mailed the Board-appealable order to Mr. Backstein, 

not his attorney. This injustice will continue to occur unless the 

Department receives this Court's guidance. The Department 

must look at all of its records to determine the last known address 

for its claimant. 

By failing to send the claim-rejection order to Mr. 

Backstein's last known address, the Department had not 

"communicated" the order as required by law, and the orders 

remained viable and subject to appeal when they were protested 

by Mr. Backstein's attorney. 

Third: In claim SE18218, the Department had a written 

notice of representation, signed by Mr. Backstein, that RMA was 

his attorney, that all correspondence should be sent to his 

attorney, and that gave RMA's address. See CF 449. Yet, on 

December 1 2, 2018, the Department sent a letter to Mr. 
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Backstein and not his attorney, that not only referred specifically 

to SE18218, but gave him specific directives concerning that 

claim. See except on page four, above. See CP 106, 5 06. 

In that letter, the Department disclosed that in claim 

BC21081 (the fourth claim), "A determination has been made 

which rejects the claim filed for coronary artery disease." CP 

106, 5 06. In other words, had the Department mailed that letter 

to Mr. Backstein's attorney as it was required (but failed) to do, 

the attorney would also have been notified that the Department 

rejected Mr. Backstein's BC21081 claim and could have timely 

protested or appealed. 

The Appellate Court also overlooked ( or disregarded) this 

material fact, as it too was neither discussed nor even mentioned 

in the Court's opinion. 

Fourth: The Appellate Court usurped the role of the jury 

and decades of higher Court precedent that juries decide genuine 

issues of material fact, when it adopted as tn1e the Department's 

contention that it sent the December 12, 2018 rejection order in 
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claim BC21080 (third claim) to Mr. Backstein's attorney "by 

mistake" and the incorrect fact that the Department sent the 

December 12, 2018, order to Mr. Backstein's "last known 

address" - when in fact, it had not. Backstein, id., at 2. 

The fact that the Department, despite not having a "written 

notice" of representation in claim BC21080 (third claim), sent a 

rejection order to Mr. Backstein's attorney and did so on the 

same day as it sent the rejection order to Mr. Backstein on claim 

BC21081 (claim at issue) is a material fact. The facts 

surrounding that decision are material facts. 

For the Appellate Court to simply adopt as true that the 

Department sent that order to Mr. Backstein's attorney "by 

mistake" (rather than on purpose with the understanding that Mr. 

Meyers was his attorney) is to choose sides on a material fact 

when (a) Mr. Backstein had not yet deposed Department 

personnel on that issue and (b) that is the jury's purview. Juries 

decide genuine issues of material fact. See e.g. Bates v. Bowles 

White & Co., 56 Wash. 2d 374, 380, 353 P.2d 663 (1960); I-Jegre 
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v. Simpson Dura-Vent Co. ,  50 Wash. App. 388, 397, 748 P.2d 

1131 (1988); Doherty v. ]Vfunicipali�y of Metro. Seattle, 83 

Wash. App. 464, 470, 921 P.2d 1098 (1996); Ripley v.  Lanzer, 

152 Wash. App. 296, 315, 215 P.3d 1020 (2009); Swank v. Valley 

Christian Sch., 188 Wash. 2d 663, 687, 398 P.3d 1108 (2017). 

Whether the Department sent the order to Mr. Backstein's 

attorney in his third claim (despite no letter of representation) on 

purpose or "by mistake" is a material fact that, if it was the 

former, would destroy the Department's entire excuse for why, 

on the fourth claim, the Department did not send the rejection 

order to RMA. 

The statute required the Department to send the rejection 

to RMA based on his letter of October 26, 2017 where, in a stand

alone section of that letter, he changed his address to his 

attorney's office. This letter was prior to the rejection order by 

more than a year. RCW 51.52.050. 

The Department was required to give RMA online access 

to the claim at issue, immediately upon receipt of Mr. 
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Backstein's letter of October 26, 2017, changing his address to 

his attorney's office. 

The Department gave Mr. Meyers online access to all four 

of Mr. Backstein's claims. See CP 486 line 3 and Exs C, D, E & 

F thereto at CP 509-516. These facts alone show that the 

Department knew that Mr. Backstein was represented by RMA 

in his fourth claim. 

The Court usurped the jury's role and violated Appellate 

and Supreme Court precedent when it (the Court) adopted as 

true, without even letting discovery take place, the Department's 

one-sided assertion of a material fact. 

This is not harmless error. It raises a significant question 

of law under the Washington State constitution. "The right of 

trial by jury shall remain inviolate, [ . . .  ]" Article 1, §21 in 

pertinent part. When that right is rendered meaningless, it is no 

right at all. Nobody would dispute that to give a starving person 

food but to prevent them from eating it is to give them nothing at 

all. Similarly, nobody should dispute that to give Mr. Backstein 
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a right to a trial by jury but to prevent the jury from deciding 

genuine issues of material fact is to give him no right at all. 

State v. O 'Connell, 83 Wash. 2d 797, 839, 523 P.2d 872, 
supplemented, 84 Wash. 2d 602, 528 P.2d 988 (1974): 

The inferences to be drawn from the evidence are for 
the jury and not for this court. The credibility of 
witnesses and the weight to be given to the evidence 
are matters within the province of the jury and even if 
convinced that a wrong verdict has been rendered, the 
reviewing court will not substitute its judgment for 
that of the jury, so long as there was evidence which, 
if believed, would support the verdict rendered. 

Caldwell v. N Pac. Ry. Co0, 62 Wash. 420, 422-23, 113 P. 1099, 
(1911): 

The right of trial by jury being a constitutional right, 
the courts, in law actions, may not take questions of 
fact away from them and determine such questions for 
themselves merely because they do not agree with the 
jury's findings. While we have no doubt of our power 
to grant new trials where verdicts appear excessive, yet 
it is a power that should be exercised within reason, 
and only where it is reasonably plain that justice will 
be promoted thereby. 

Jensen v. Shaw Show Case Co., 76 Wash. 419, 421, 136 P. 698, 
(1913): 
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The Constitution, art. 1, § 21, provides that the right of 
trial by jury 'shall remain inviolate.' This provision is 
pregnant with meaning. The courts have no right to 
trench upon the province of the jury upon questions of 
fact. It is only where there is no evidence, either direct 
or circumstantial, which warrants the verdict of the 
jury that the courts may interfere. In proper cases the 
jury is an ann of the court; its province is to find the 
facts; and the province of the court is to declare the 
law. 

In Mr. Backstein's case, the jury never got to draw inferences 

from the evidence on this issue, nor weigh the credibility of the 

witnesses on this issue, nor decide genuine issues of material 

fact. 

Because RMA was representing Mr. Backstein on all four 

of his claims, and because of the October 26, 2017 change of 

address letter signed by Mr. Backstein and sent to the 

Department, and because the Department was in direct 

communication with RMA's office on Mr. Backstein's third 

claim even though there was no "written notice " of attorney 

representation, the court should rule as a matter of law that the 

Department knew that Mr. Backstein was represented by RMA 
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on the fourth claim, should have known as much - or at a 

minimum genuine issues of material fact exist on that issue. If 

this Court declines to do that, then at a minimum it should reverse 

the Appellate Court due to its violation of Mr. Backstein's 

constitutional right to a jury and its violation of long-standing 

Supreme and Appellate Court precedent. 

Rule: "The IIA is construed broadly in favor of coverage 

in order to achieve its objective of protecting all workers." Dep't 

of Lab. & Indus. of State v. Lyons Enterprises Inc. , 185 Wash. 

2d 721, 741, 374 P.3d 1097 (2016), as amended (July 13, 2016). 

The Appellate Court viewed this issue tln·ough the lens of 

not "requiring the Department to repeat a mistake" - rather than 

the lens of how the Department's "mistake" was a reliable action 

indicating that it knew that Mr. Backstein was represented by 

RMA on all claims, regardless of a notice of representation. 

It would be entirely reasonable for Mr. Backstein to have 

formed the impression that the Department would be sending all 

orders on all of his claims to his attorney. 
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Despite the lack of a letter of representation in claim BC 

21080 (third claim), the Department sent a Board-appealable 

order to RMA, counsel for Mr. Backstein. This fact, and the 

October 26, 2017, letter sent to the Department changing his 

address to his attorney's address are facts that support the 

reasonable conclusion that the reason the Department sent the 

order in Claim BC 21080 to RMA (despite no written notice of 

representation) was because the Department knew that RMA was 

representing Mr. Backstein on all of his claims. 

By sending the Order in the third claim (BC 21080) to 

RMA, the Department established a practice and procedure for 

all of Mr. Backstein's claims with respect to Board-appealable 

orders, but it also was a reliable action showing that it knew that 

RMA was representing Mr. Backstein on all of his claims, 

regardless of a written notice. 

At a minimum, these facts create the reasonable inference 

that the Department knew that RMA represented Mr. Backstein 

on the fourth claim and violated the law by its ex parte mailing 
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of the Board-appealable order to Mr. Backstein. The Depaiiment 

treated Mr. Backstein's claims inconsistently and prejudiced Mr. 

Backstein. 

VI. CONCLUSION 

Each factor under RAP 13  .4(b) is present. The Supreme 

Court should accept review. 
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Filed 
Washington State 
Court of Appeals 

Division Two 

March 28,  2023 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

ROBERT BACKSTEIN, 

Respondent, 

V. 

THE DEPARTMENT OF LABOR AND 
INDUSTRIES,  

A ellant. 

No . 5753 8-8-11 

UNPUBLISHED OPINION 

CRUSER, J. - Robert Backstein worked as a firefighter for the City of Kent from 1 987-20 1 0  

and the Puget Sound Regional Fire Authority from 20 1 0-20 1 7 . Backstein filed four workers '  

compensation claims for benefits related to occupational diseases that he alleged he sustained from 

his work as a firefighter. One of these claims, Claim No. BC-2 1 08 1 ,  was filed in October 20 1 7 . 

This claim was for coronary artery disease. For this claim, Backstein did not send a notification to 

the Department of Labor and Industries (Department) appointing an attorney as his representative 

as required by RCW 5 1 .04 .080 . 1 The Department sent an order rej ecting this claim for benefits on 

December 1 2, 20 1 8 . The order was sent to Backstein and his physician, but it was not sent to the 

attorney who was representing Backstein in two of his other claims. 

1 In two of the four claims filed by Backstein (the first and second ones), Backstein filed a notice 
with the Department pursuant to RCW 5 1 .04.080 appointing an attorney as his representative in 
those claims. In the third and fourth claims, Backstein did not designate an attorney representative . 
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On November 4, 2019, Backstein protested the Department's order rejecting his claim. On 

November 21 ,  2019, the Department notified Backstein that it could not reconsider his claim 

because the protest was not received within the 60-day time limitation. On January 6, 2020, 

Backstein appealed the Department's December 12, 2018 order denying his claim and the 

November 21 ,  2019 order denying reconsideration to the Board of Industrial Insurance Appeals 

(Board). The parties subsequently filed cross-motions for summary judgment. The Industrial 

Appeals Judge (IAJ) granted the Department's motion for summary judgment and denied 

Backstein's cross-motion for summary judgment, and affirmed the Department's December 12, 

2018 order denying Backstein's claim and the November 21, 20 19 order rejecting Backstein's 

protest of the denial. Backstein petitioned for the Board to review the IAJ's "Proposed Decision 

and Order" regarding Backstein's claim. The Board affirmed the Department's December 12, 2018 

and November 21 ,  2019 orders. Backstein then appealed the Board's decision in Pierce County 

Superior Court. 

The superior court reversed the Board's order on equitable grounds and remanded to the 

Department to reconsider its December 12, 2018 order rejecting Backstein's fourth claim. The 

Department appeals the superior court's order. 

We hold that (1) the superior court erred by ruling that the Department's failure to serve a 

copy of the rejection order on Backstein's attorney for his other claims (but not this claim) 

amounted to a substantial injustice where Backstein did not follow the written procedure under 

RCW 5 1 .04.080, and (2) that the superior court erred in concluding that the claimant's protest and 

appeal were therefore timely on equitable grounds. Thus, we reverse the superior court's order, 
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and remand with instructions to reinstate the Board ' s  April 1 4, 202 1 order dismissing Backstein' s  

appeal on Claim No. BC-2 1 08 1 .  

FACTS 

Backstein worked as a firefighter for the City of Kent from 1 987-20 1 0  and then the Puget 

Sound Regional Fire Authority from 20 1 0  until his retirement in 20 1 7 . Backstein filed four 

workers '  compensation claims for benefits related to occupational diseases that he asserted were 

sustained as a result of his work as a firefighter. In June 20 1 7, Backstein submitted his first claim, 

Claim No. SE1 82 1 8  (first claim), and sent a written notice to the Department that he was 

represented by his attorney, stating in part, "Please note that this is also A CHANGE OF 

ADDRESS .  All correspondence should now be mailed to my attorney . . .  " Clerk' s Papers (CP) at 

449 (emphasis omitted) . In August 20 1 7, Backstein submitted his second claim, Claim No. BC-

2 1 079 (second claim), and again sent written notice to the Department that he was represented by 

his attorney, stating in part, "Please note that this is also A CHANGE OF ADDRESS .  All 

correspondence should now be mailed to my attorney . . .  " Id. ( emphasis omitted) . The Department 

received Backstein' s  letter on October 30 ,  20 1 7 . 

On October 6, 20 1 7, Backstein filed Claim No. BC-2 1 080 (third claim) . For this claim, 

Backstein did not file a written notice that he was represented by an attorney. On October 3 1 ,  20 1 7, 

Backstein filed his fourth claim, Claim No. BC-2 1 08 1  (fourth claim, claim, or Claim No. BC-

2 1 08 1 )  for coronary artery disease with the Department.2 Backstein claimed that the coronary 

artery disease resulted from radiation treatment that he received for his cancer diagnosis that he 

2 The BC-2 1 08 1  "Report of Accident" is dated October 25 ,  20 1 7  (Backstein) and October 27, 20 1 7  
(portion filled out by Backstein' s  physician), however it is stamped October 3 1 ,  20 1 7, which 
appears to be the date that the Department received Backstein' s  fourth claim. 

3 



No. 5753 8-8-II 

attributed to an occupational disease. On November 1 0, 20 1 7, Backstein filed an occupational 

disease and employment history form with the Department under his second claim for chronic 

obstructive pulmonary disease. Backstein did not send written notice to the Department that he 

was represented by an attorney in either his third or fourth claims. 

On December 1 2, 20 1 8 , the Department rej ected Backstein' s  fourth claim. The 

Department' s rej ection letter stated:  

Your contention indicates you believe the coronary artery disease was caused by 
radiation for non-Hodgkins lymphoma. As that condition is allowed under another 
claim, SE1 82 1 8 , any conditions you feel may be related to that condition or [its] 
treatment should be contended under that claim. That is a self insured claim, 
therefore you will want to address that contention with that employer (City of Kent) 
if you wish to pursue this matter. 

If you are in disagreement with this decision, you may protest. Any protest must be 
received within sixty days of the date you receive the determination. 

Id at 66. 

The Department sent its December 1 2, 20 1 8  rejection notice to Backstein at his last known 

address and to his physician.3 The rej ection order was not sent to Backstein' s attorney on his other 

claims. On the same day, the Department also rej ected Backstein' s  third claim. However, in 

addition to sending notice of the claim rej ection to Backstein, the Department mistakenly also sent 

the rej ection notice to Backstein' s  attorney in his other claims, even though Backstein did not send 

written notice to the Department pursuant to RCW 5 1 .04.080 that the attorney was a representative 

for him on the third claim. 

3 There is no dispute that the Department' s December 1 2, 20 1 8  rej ection order was sent to 
Backstein and his physician. 
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The Department deposed Backstein regarding his various claims on May 29, 2019. On 

November 4, 2019, Backstein protested the December 12, 2018 decision to close his fourth claim. 

Backstein contended, in part, that the Department's order rejecting his fourth claim was not 

properly communicated to his attorney as required by RCW 5 1 . 52.050 and RCW 5 1 .04.080. On 

November 21 ,  2019, the Department notified Backstein that it could not reconsider his fourth claim 

because his protest was not received within 60 days of the December 12, 2018 rejection order, 

making the order final and binding. 

On January 6, 2020, Backstein appealed the Department's December 12, 2018 and 

November 21 ,  2019 orders regarding his fourth claim to the Board. He argued, inter alia, that the 

November 21 ,  2019 order was incorrect because the December 12, 2018 order was not properly 

communicated to Backstein's attorney under RCW 5 1 . 52.050 and RCW 5 1 .04.080. On February 

6, 2020, the Board issued an order agreeing to hear Backstein's appeal of the Department's 

December 12, 2018 rejection of his fourth claim, "subject to proof that it was filed within 60 days 

of the CLAIMANT's receipt of the decision." Id. at 923. 

The parties filed cross-motions for summary judgment regarding Backstein's fourth claim. 

The IAJ affirmed the Department's December 12, 2018 order rejecting Backstein's fourth claim, 

and the November 21 ,  2019 order that declined to consider Backstein's appeal of his fourth claim. 

The IAJ granted the Department's  motion for summary judgment and denied Backstein's motion 

for summary judgment. Backstein petitioned for the Board to review the IAJ' s Proposed Decision 

and Order regarding Backstein's fourth claim. 

The Board granted review of the IAJ' s Proposed Decision and Order. The Board affirmed 

the Department's November 21 ,  20 19 order and dismissed Backstein's appeal of the Board's 
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December 1 2, 20 1 8  order. The Board concluded that Backstein' s protest and appeal were untimely. 

As a result, the Board declined to address Backstein' s arguments regarding the firefighter 

presumption and why his claim should be allowed. The Board reasoned that Backstein' s appeal 

was untimely even if the Department knew, or should have known, that Backstein' s  attorney was 

representing him because the statutes at issue required a signed authorization before the 

Department was allowed to send orders to a representative of the injured worker. The Board also 

concluded that Backstein was not entitled to the remedy of equitable estoppel against the 

Department to excuse his untimely protest to the Department' s December 1 2, 20 1 8  order. 

Backstein appealed the Board ' s  decision in Pierce County Superior Court. The superior 

court, after hearing oral argument on the parties proposed orders, reversed the Board' s order and 

remanded to the Department to reconsider its December 1 2, 20 1 8  order rejecting Backstein' s  

fourth claim. The superior court made written findings o f  fact and conclusions o f  law. The 

Department challenges the superior court' s factual finding that its failure to serve a copy of its 

December 1 2, 20 1 8  order on Backstein' s  attorney amounted to a substantial injustice to Backstein. 

The Department also assigns error to several of the superior court' s conclusions of law, including : 

1 .  Mr. Backstein' s  November 1 6, 20 1 8 [41 protest of the Department' s December 1 2, 
20 1 8  order was timely. 
2. Mr. Backstein' s  January 6, 2020 appeal of the December 1 2, 20 1 8  order was 
timely. 
3 .  The April 1 4, 202 1 Board of Industrial Insurance Appeals decision and order is 
reversed in its entirety. 
4. The matter is remanded to the Department to reconsider its December 1 2, 20 1 8  
Notice of Decision and take such further action as necessary under the facts and the 
law. 

4 The superior court incorrectly stated that Backstein protested on November 1 6, 20 1 8 . Backstein 
protested on November 4, 20 1 9 . On November 6, 20 1 9, the protest was received and filed. This is 
clearly a typo as it would be impossible to appeal an order a month before it was entered. 
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Id. 1648. 

Backstein moved for attorney fees, which the court granted after a hearing, on July 1, 2022. 

The Department appeals the superior court's order which reversed the Board's April 14, 2021 

decision dismissing Backstein's appeal. 

DISCUSSION 

The Department contends that the superior court erred in reversing the Board's order 

dismissing Backstein's appeal because RCW 5 1 .04.080 requires the Department to send its orders 

and decisions directly to an injured worker unless the worker informs the Department in writing 

that it should send them to the worker's designated representative in that claim. The Department 

argues that the trial court erred in finding that it was a substantial injustice for it to not mail the 

rejection order in the fourth claim to Backstein's attorney. The Department also assigns error to 

the superior court's conclusion that Backstein's protest and appeal of the December 12, 2018 order 

were timely. 

Backstein argues that the superior court's order should be affirmed because the Department 

knew that Backstein's attorney represented him and the Industrial Insurance Act (IIA) must be 

liberally construed in favor of the injured worker. Backstein contends that the November 21 ,  2019 

order is incorrect because the December 12, 20 18  order was not properly communicated to his 

attorney under RCW 5 1 .04.080 and RCW 5 1 .52.050. According to Backstein, the Department was 

on notice that his attorney represented him in the fourth claim because Backstein's "claim history 

documents" were transferred to his fourth claim and they included notice that Backstein's attorney 

was his legal representative. Br. of Resp 't at 1 .  As a result, Backstein contends that the Department 

should have sent the its December 12, 2018 rejection order to Backstein's attorney. 
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The Department argues that giving notice on one claim does not give notice on another 

claim. 

We agree with the Department. 

A. LEGAL PRINCIPLES 

The IIA, Title 5 1  RCW, governs workers ' compensation claims. On appeal from the 

superior court for an industrial insurance claim, we review the superior court's decision, not the 

Board's order. Leitner v. City of Tacoma, 1 5  Wn. App. 2d 1, 12 476 P.3d 6 18  (2020); see also 

RCW 51 .52. 140. We review " 'whether substantial evidence supports the trial court's factual 

findings and . . .  whether the trial court's conclusions of law flow from the findings. '  " Masco 

Corp. v. Suarez, 7 Wn. App. 2d 342, 347, 433 P.3d 824 (2019) (quoting Hendrickson v. Dep 't of 

Lab. and Indus., 2 Wn. App. 2d 343, 35 1, 409 P.3d 1 162 (2018)). Conclusions oflaw are reviewed 

de novo. Id. at 347. We review the superior court's decision in the same way we review other civil 

cases. RCW 5 1 .52. 140. 

We review the fashioning of equitable remedies for an abuse of discretion. Borton & Sons, 

Inc. v. Burbank Props., LLC, 196 Wn.2d 199, 206, 471 P.3d 871 (2020). Although " 'the fashioning 

of the remedy may be reviewed for abuse of discretion, the question of whether equitable relief is 

appropriate is a question of law.' " Id. at 206 (quoting Niemann v. Vaughn Cmty. Church, 154 

Wn.2d 365, 374, 1 1 3  P.3d 463 (2005)). The trial court abuses its discretion if the decision is based 

upon untenable grounds, or the decision is manifestly unreasonably or arbitrary. Rabon v. City of 

Seattle, 135 Wn.2d 278, 284, 957 P.2d 621 (1998). 

Statutory interpretation is a question of law reviewed de novo. Masco Corp., 7 Wn. App. 

2d at 347. "The goal of statutory interpretation is to determine and give effect to the legislature's 
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intent." Birgen v. Dep 't of Lab. & Indus. , 1 86 Wn. App. 85 1 ,  857,  347 P .3d 503 (20 1 5) .  "If a 

statute is unambiguous, we must apply the statute ' s  plain meaning as an expression of legislative 

intent without considering other sources ." Id. at 857-858 .  We do not rewrite clear statutory 

language under the guise of interpretation. Id. at 858 .  Moreover, we give great weight to the 

Department' s interpretation of the IIA. Peterson v. Dep 't of Lab. & Indus. , 1 7  Wn. App. 2d 208, 

2 1 7, 485 P.3d 3 3 8  (202 1 ) .  

RCW 5 1 .04.080 establishes the procedure that the Department must follow in sending 

notices, orders, and payments to claimants . The statute states :  

On all claims under this title, claimants' written notices, orders, or  payments 
must be forwarded directly to the claimant until such time as there has been entered 
an order on the claim appealable to the board of industrial insurance appeals .  
Claimants' written notices, orders, or  payments may be forwarded to the claimant 
in care of a representative before an order has been entered if the claimant sets forth 
in writing the name and address of the representative to whom the claimant desires 
this information to be forwarded. 

RCW 5 1 .04 .080 .  

RCW 5 1 .52 .050( 1 )  provides that an order becomes final 60 days after it is communicated 

to the parties unless a written request for reconsideration or appeal is filed. RCW 5 1 .52 .060( 1 )  

provides that a person aggrieved by a Department order must file a notice o f  appeal to the Board 

"within sixty days from the day on which a copy of the order, decision, or award was 

communicated to such person." "The failure to appeal an order, even one containing a clear error 

of law, turns the order into a final adjudication, precluding any reargument of the same claim. " 

Marley v. Dep 't ofLab. & Indus. , 1 25 Wn.2d 533 , 538 , 886 P.2d 1 89 ( 1 994) . 
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B. ANALYSIS 

1 .  RCW 51.04.080 

The plain language of the statute makes clear that the claimant must personally convey to 

the Department a notification that sets forth the representative's name and address if a claimant 

wants to have a Department order forwarded to their representative. The statute requires that a 

claimant's written notices, orders, or payments be forwarded directly to the claimant until there is 

an order on the claim that is appealable to the Board. However, the statute also allows the claimant 

to request that any written notices, orders, or payments be forwarded to a representative designated 

by the claimant to receive such materials, but the claimant must set forth "in writing the name and 

address of the representative to whom the claimant desires this information to be forwarded." RCW 

5 1 .04.080. Here, Backstein did not, in this fourth claim, make a written request authorizing the 

Department to forward notices to Backstein's attorney. 

Nonetheless, the superior court found that the Department's failure to serve a copy of its 

December 12, 2018 order on Backstein's attorney amounted to a substantial injustice. Backstein 

argues that because the Department sent a copy of its rejection order to Backstein's attorney in the 

third claim, even though he did not file a notice of representation in that claim, the Department 

should have also served a copy of its December 12, 20 18  order on the fourth claim to his attorney. 

We disagree with Backstein. In industrial insurance cases, there is no precedent for requiring the 

Department to repeat a mistake on one claim that it made on another. The Department followed 

RCW 5 1 .04.080 in not sending the December 12, 20 18  rejection order to Backstein's attorney. 

In Smith v. Department of Labor & Industries, 22 Wn. App. 2d 500, 5 1 1 , 5 12  P.3d 566, 

review denied, 200 Wn.2d 1013 (2022), Division One held that RCW 5 1 .04.080 requires that 
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claimants, and not attorneys, "set forth in writing the name and address of the claimant's 

representative." The court concluded that the Department was not required to forward a copy of 

the rejection order to the attorney because the claimant did not send a notification to the 

Department setting forth the claimant's representative as required by RCW 5 1 .04.080. Id. Here, 

like in Smith, Backstein did not provide the Department with a notification appointing his attorney 

as his representative regarding his fourth claim. Consequently, the Department was not required, 

or permitted, to send a copy of its December 12, 2018 rejection order to Backstein's attorney. 

The Department contends that its transfer of775 pages of"claim history" from Backstein's 

first claim to his fourth claim has no bearing on its statutory obligations under RCW 5 1 .04.080. 

Br. of Appellant at 26-27. We agree with the Department because the statute provides a specific 

procedure that the claimant must follow in order for the Department to be authorized to send an 

order to the claimant's representative. Moreover, as Division One concluded in Smith, the statute's 

requirement encourages claimants to decide whether to pay the costs associated with 

representation. Id. at 509-510.  Furthermore, the requirement provides clarity to the Department 

when it processes various claims because a claimant may elect to have a representative for one 

claim and not a separate claim. Id. at 510 .  

The Department contends that it did not establish a "custom and practice" when it sent 

Backstein's attorney the December 12, 20 18  rejection order in the third claim. The Board rejected 

Backstein's argument in its April 14, 2021 decision and order, finding that the Department's 

mailing of one order in violation of the statute and Department policy was a mistake and did not 

establish a custom and practice. We agree with the Department because it followed RCW 

5 1 .04.080 in not sending the rejection order on his fourth claim to his attorney. 

1 1  



No. 5753 8-8-II 

2. RCW 51. 52. 050 and RCW 51. 52. 060 

Backstein failed to protest the Department' s order rej ecting his claim for over 1 0  months, 

and failed to appeal the Department' s order rej ecting his claim for over a year. Thus, Backstein' s  

protest and appeal were filed long after the Department' s order became final under RCW 

5 1 .52 .050( 1 )  and RCW 5 1 .52 .060( 1 ) .  Nonetheless, the superior court concluded that Backstein' s  

November 4 ,  20 1 9  protest and January 6 ,  2020 appeal were timely. 

In Marley, the supreme court clarified that where an aggrieved party has not appealed a 

final Department order deciding a claim within the applicable appeal period, that party is precluded 

from challenging the claim unless the order was void when entered. 1 25 Wn.2d at 538 ,  542-544. 

Here, the December 1 2, 20 1 8  order became final on February 1 6, 20 1 9, because Backstein did not 

challenge the order within the 60-day time period under RCW 5 1 .52 .050( 1 ) .  Thus, the 

Department' s order became final and his November 4, 20 1 9  protest and January 6, 2020 appeal 

were untimely. 

The tolling of the 60-day requirement set forth in RCW 5 1 .52 .050 and RCW 5 1 .52 .060 is 

only permitted in limited circumstances. Kingery v. Dep 't of Lab. & Indus. , 1 32 Wn.2d 1 62, 1 74, 

1 77-78, 937 P.2d 565 ( 1 997); Pearson v. Dep 't ofLab. & Indus. , 1 64 Wn. App. 426, 442-45,  262 

P.3d 837 (20 1 1 ) ;  Dep 't of Lab. & Indus. v . Fields Corp, 1 1 2 Wn. App. 450, 459, 45 P.3d 1 1 2 1  

(2002) . Backstein does not explain why the superior court' s imposition o f  equitable relief was 

proper. In industrial insurance cases, equitable relief is only appropriate where ( 1 )  the party was 

incompetent or otherwise unable to understand a Department order or circumstances outside the 

party' s  control rendered it impossible to file a timely appeal, (2) when the party was diligent in 
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pursuing their rights, and (3) there was misconduct by the Department. Kingery, 1 32 Wn.2d at 

1 74, 1 77-78 ;  Pearson, 1 64 Wn. App. at 442-445 ;  Fields Corp. , 1 1 2 Wn. App. at 459 .  

Here, Backstein was not entitled to equitable relief. Like in, Kingery and Pearson, and 

unlike in Fields Corp. , Backstein was competent and there were no circumstances beyond his 

control .  Kingery, 1 32 Wn.2d at 1 74, 1 77-78 ;  Pearson, 1 64 Wn. App. at 442-445 ;  Fields Corp. , 

1 1 2 Wn. App. at 459 .  More importantly, Backstein was not diligent in pursuing his rights. He did 

not protest until more than 1 0  months after the rej ection order was sent and did not appeal for more 

than a year. Backstein does not adequately explain, nor does the record reveal, why it took him 

more than 1 0  months to file his protest, and over a year for him to appeal the December 1 2, 20 1 8  

rej ection order. 5 It is undisputed that the Department sent the rej ection order to Backstein at his 

last known address and his physician on December 1 2, 20 1 8 . The rej ection order explicitly stated 

that Backstein had 60 days to appeal the Department' s decision. He did not do so until January 6, 

2020. We conclude that Backstein was not diligent in pursuing his rights. Lastly, the Department 

did not engage in any misconduct because it complied with RCW 5 1 .04 .080 by sending the 

rej ection order to Backstein. RCW 5 1 .04 .080 .  The Department did not have the authority, under 

RCW 5 1 .04.080, to send the notice to Backstein' s  attorney. 

5 Backstein stated in his deposition that his attorneys took care of the fourth claim, BC-2 1 08 1 ,  and 
he did not know if his claim had been denied. He guessed that BC-2 1 08 1  had been denied, but he 
did not know. Backstein indicated that he had a very complex claim and medical history so he let 
his attorneys take care of it for him. The fact that the Department asked Backstein about whether 
Backstein knew if his claim was pending or had been denied demonstrates that Backstein was put 
on further notice regarding the denial of his fourth claim during the deposition on May 29, 20 1 9, 
even assuming arguendo that he never received the Department' s December 1 2, 20 1 8  order that 
was sent to Backstein' s  last known address. Backstein was not diligent in pursuing his fourth claim. 
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Backstein argues that the court' s interpretation of the IIA must be guided by policy 

considerations . He contends that the policy of the IIA is remedial in nature and must be liberally 

construed in favor of the injured worker. He quotes Boeing Co. v. Heidy, where the court stated 

that, " 'All doubts about the meaning of the [IIA] must be resolved in favor of workers . '  " Br. of 

Resp't at 6 (alteration in original) (quoting Boeing Co. v. Heidy, 1 47 Wn.2d 78, 5 1  P .3d 793 

(2002)) . It is true that in general, the statute must be read in a manner consistent with its stated 

purpose. Birgen, 1 86 Wn. App. at 862. However, the IIA' s liberal construction requirement must 

be applied in conjunction with the court' s ultimate goal of carrying out legislative intent by giving 

effect to the legislature ' s  statutory language . Id More importantly, here there is no doubt or 

confusion, about the plain meaning and requirements of RCW 5 1 .04.080, RCW 5 1 .52 .050,  and 

RCW 5 1 .52 .060. 

The plain language of RCW 5 1 .04.080 demonstrates that the legislature intended that a 

claimant provide written notice to the Department of a change in address for each claim that the 

claimant wanted their representative to receive future notices, orders, and payments. Moreover, 

the plain language of RCW 5 1 .52 .050 and RCW 5 1 .52 .060 demonstrate that the legislature 

intended that the failure to appeal an order within 60 days makes the order final . We refrain from 

giving liberal construction to the statutes that would be contrary to their plain language.  Id 

Therefore, we hold that the superior court erred by ruling that the Department' s failure to 

serve a copy of the rej ection order on Backstein' s  attorney amounted to a substantial injustice 

where Backstein did not follow the written procedure under RCW 5 1 .04 .080 .  We also hold that 

the superior court erred in concluding that Backstein' s protest and appeal of the Department' s 
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rej ection order were timely because he did not protest or appeal within the 60-day statutory 

requirement. 

ATTORNEY FEES 

Backstein devotes one sentence in his brief to request attorney fees pursuant to RAP 1 8 . 1 ,  

RCW 5 1 .52 . 1 30, and RCW 5 1 .32 . 1 85 .6 

RCW 5 1 .52 . 1 30( 1 )  provides, in pertinent part, "If, on appeal to the . . .  appellate court from 

the decision and order of the [B]oard, said decision and order is reversed or modified . . .  a 

reasonable fee for the services of the worker's or beneficiary's attorney shall be fixed by the court." 

We deny Backstein' s  request for attorney fees based on RCW 5 1 .52 . 1 3 0  because we reverse the 

superior court' s order, which reversed the decision and order of the Board dismissing Backstein' s 

appeal . 

RCW 5 l . 32 . 1 85(9)(b) provides in relevant part, "When a determination involving the 

presumption established in this section is appealed to any court and the final decision allows the 

claim for benefits, the court shall order that all reasonable costs of the appeal, including attorney 

fees . . .  be paid to the firefighter." We also rej ect Backstein' s  request for attorney fees pursuant to 

RCW 5 1 .32 . 1 85 .  The Board did not address the firefighter presumption because it dismissed 

Backstein' s  appeal on procedural grounds. The superior court' s order reversing the Board 's  

decision did not allow Backstein' s claim for benefits, it merely eliminated the procedural hurdle 

barring Backstein from proceeding with his claim. 

6 RCW 5 1 .32 . 1 85 was amended in 20 1 9 . See LAWS OF 20 1 9, ch. 1 3 3 ,  § 1 .  Because the amendment 
does not impact our analysis, we cite to the current version of the statute . 

1 5  



No. 5753 8-8-11 

Because we reverse the superior court's order, which reversed the decision and order of the 

Board dismissing Backstein' s  appeal, we rej ect Backstein' s  request for attorney fees on appeal . 7 

CONCLUSION 

We reverse the superior court' s order, and remand with instructions to reinstate the Board' s 

April 1 4, 202 1 order dismissing Backstein' s  appeal on claim BC-2 1 08 1 .  

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

�-,_, �'"--------
CRUSER, J. 

We concur: 

7 The Department filed an amended notice of appeal challenging the attorney fee award to 
Backstein at the superior court, but did not assign error to, brief, or argue this issue . Consequently, 
we do not consider it. 
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Filed 
Washington State 
Court of Appeals 

Division Two 

June 27, 2023 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

ROBERT BACKSTEIN, 

Respondent, 

V. 

THE DEPARTMENT OF LABOR AND 
INDUSTRIES,  

A ellant. 

No . 5753 8-8-11 

ORDER DENYING MOTION FOR 
RECONSIDERATION 

Respondent Robert Backstein moves for reconsideration of the Court' s unpublished 

opinion filed on March 28,  2023 . Upon consideration, the Court denies the motion. Accordingly, 

it is 

SO ORDERED. 

PANEL: Jj .  Glasgow, Cruser, Veljacic 

FOR THE COURT: 

� ��-----
CRUSER, J. 
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7/27/23 ,  1 1 :44 AM RCW 5 1 .04.080:  Sending notices, o rders ,  payments to claimants .  

PDF RCW 51 .04.080 

Send ing  notices, orders,  payments to c la imants .  

On a l l  c la ims under th is t it le ,  cla imants' written notices , orders ,  or  payments must be  forwarded 

d i rectly to the c la imant unt i l  such time as there has been entered an order on the cla im appealable to the 

board of industria l  i nsurance appeals .  C la imants' written notices , orders ,  or  payments may be forwarded 

to the cla imant in care of a representative before an order has been entered if the cla imant sets forth i n  

writ ing the name and  address o f  the representative t o  whom the cla imant des i res th is i nformat ion t o  be 

forwarded . 

[ 201 3 c 1 25 § 4 ; 2007 c 78 § 1 ; 1 972 ex.s.  c 43 § 2 ; 1 961  c 23 § 51 .04.080 . Prior: 1 959 c 308 § 2 ; 1 957 

c 70 § 5 ; prior: 1 947 c 56 § 1 ,  part ;  1 927 c 3 1 0 § 7, part ;  1 923 c 1 36 § 4, part ;  1 92 1  c 1 82 § 6, part ;  1 9 1 9  

c 1 3 1 § 6 ,  part ;  1 9 1 1  c 74 § 1 0 , part ;  Rem .  Supp .  1 947 § 7684 , part . ]  
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RCW 51 . 32 . 185 Occupational diseases-Presumption of occupational 
disease for firefighters and fire investigators-Limitations-Exception 
- Rules- Advisory committee on occupational disease presumptions . 
( 1 )  ( a )  I n  the c a s e  o f  fire fighters a s  de fined i n  RCW 4 1 .  2 6 .  0 3 0  ( 1 7 )  
( a ) , ( b l , ( c ) , and ( h i  who are covered under this  t i t l e  and 
fire fighters , including s upervi sors , employed on a ful l -t ime , ful l y  

compensated b a s i s  a s  a fire fighter o f  a private s ector employe r ' s  f i r e  
department that includes over fi fty such fire fighters , and pub l i c  
employee f i r e  i nve s t igators , there s h a l l  exi s t  a prima facie  
presumption that : ( i )  Respiratory d i s e a s e ;  ( i i )  any heart probl ems , 
experi enced wi thin s eventy-two hours o f  exposure to smo k e ,  fume s ,  o r  
toxic substances , o r  experi enced wi thin twenty- four hours o f  s trenuous 
phys i c a l  exertion due to fire fighting activi t i e s ; ( i i i ) cance r ;  and 
( iv )  i n fectious d i s e a s e s  are occupational d i s e a s e s  under RCW 
5 1 . 0 8 . 1 4 0 .  

( b l  I n  the c a s e  o f  fire fighters a s  de fined i n  RCW 4 1 . 2 6 . 03 0 ( 1 7 )  
( a ) , ( b l , ( c ) , and ( h i  and fire fighters , including s upervi sors , 
employed on a ful l -t ime , ful l y  compensated b a s i s  a s  a fire fighter o f  a 
private s e ctor employe r ' s  fire  department that includes over fi fty 

such fire fighters , and l aw enfo rcement o f ficers  as de fined in RCW 
4 1 . 2 6 . 0 3 0 ( 1 9 )  ( b l , ( c ) , and ( e ) , who are covered under this  t i t l e ,  

there s h a l l  exi s t  a prima facie  presumption that postt rauma t i c  s t r e s s  
d i s o rder i s  an occupational d i s e a s e  under RCW 5 1 . 0 8 . 1 4 0 .  

( c )  I n  the c a s e  o f  l aw enfo rcement o f ficers  a s  de fined i n  RCW 
4 1 . 2 6 . 0 3 0 ( 1 9 )  ( b l , ( c ) , and ( e )  who are covered under T i t l e  5 1  RCW, 
there s h a l l  exi s t  a prima facie  presumption that : ( i i  Any heart 
probl ems , experi enced wi thin s eventy-two hours o f  expo sure to smo k e ,  
fume s ,  o r  toxic substances , o r  experi enced wi thin twenty- four hours o f  
s trenuous phys i c a l  exertion i n  the l i n e  o f  duty; and ( i i )  i n fectious 
d i s e a s e s  are occupational d i s e a s e s  under RCW 5 1 . 0 8 . 1 4 0 .  

( d i  This  presumption o f  occupational d i s e a s e  e s tabl i s hed i n  ( a ) , 
( b l , and ( c )  o f  this  s ubs ection may be rebutted by a preponderance o f  
the evidence . Such evidence may includ e ,  but i s  not l imited t o ,  u s e  o f  
tobacco product s ,  phys i c a l  fitness  and we i ght , l i festyl e ,  hereditary 
factors , and expo sure from other employment o r  nonemployment 
activi t i e s . 

( 2 )  The presumpt ions e stabl i s hed i n  s ubs ection ( 1 )  o f  this  

s ection s h a l l  be extended to an app l i cable member following 
t e rmi nation of s e rvice for a period of three cal endar months for e a ch 
ye a r  o f  requi s i t e  s e rvi c e ,  but may not extend mo re than s ixty months 
following the l a s t  date of employment . 

( 3 )  ( a )  The presumption e s tabl i s hed i n  s ubs ection ( 1 )  ( a )  ( i i i ) o f  
this  s e ction s h a l l  only apply t o  any active o r  former fire fighter o r  
fire  i nve s t igator who : 

( i i  Has  cancer that develops o r  man i f e s t s  i t s e l f  a ft e r  the 
fire fighter o r  fire i nve s t igator has  s e rved at l e a s t  ten ye ars ; and 

( i i )  ( A )  Was given a qua l i fying medical  examination upon becoming 
a fire fighter or fire  i nve s tigator that s howed no evidence o f  cance r ;  
o r  

( B l  ( I )  For a fire fighter o r  fire  i nve s tigator who became a 
fire fighter o r  fire  i nve s t igator on o r  a ft e r  July 2 8 ,  2 0 1 9 ,  the 

employer did not provide a qua l i fying medical  examination upon 
becoming a fire fighter or fire  i nvestigator;  o r  

( I I )  For a fire fighter o r  fire  i nve s t igator who became a 
fire fighter o r  fire  i nve s t igator b e fore July 2 8 ,  2 0 1 9 ,  the employer 
did not provide a qua l i fying medical  examination upon becoming a 
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fire fighter o r  fire  i nve s t igator and the employer provides a 
qua l i fying medical  examination on o r  b e fore July 1 ,  2 0 2 0 .  I f  a 
fire fighter o r  fire  i nve s t igator des cribed i n  this  s ubs ection 
( 3 ) ( a ) ( i i ) ( B ) ( I I )  did not rece ive a qua l i fying medical  examination 

b e fore July 1 ,  2 0 2 0 ,  o r  is  di agno s ed with a cancer l i s t ed i n  ( b l  o f  
this  s ubs ection a t  the t ime o f  the qua l i fying medical  examination 
under this  s ubs ection ( 3 ) ( a ) ( i i ) ( B ) ( I I )  and otherwi s e  me ets the 

requirements of  this  s ection,  the presumption e stabl i s hed i n  
s ubs ection ( 1 )  ( a )  ( i i i ) o f  this  s ection appl i e s . 

( b l  The presumption e stabl i s hed i n  s ubs ection ( l ) ( a ) ( i i i ) o f  this  

s ection s h a l l  only apply to the following cancers : Prostate  cancer 
di agno s ed prior to the age of fi fty, primary brain cance r ,  ma l i gnant 

mel anoma , l eukemi a ,  non-Hodgki n ' s  l ymphoma , bl adder cance r ,  ureter 
cance r ,  colorectal cance r ,  multiple  mye l oma , t e s t i cu l a r  cance r ,  kidney 
cance r ,  me sothelioma , s tomach cance r ,  nonme l a noma s k i n  cance r ,  breast 
cancer i n  women ,  and cervi cal cance r .  

( 4 )  The presumption e s tabl i s hed i n  s ubs ection ( 1 )  ( a )  ( iv )  and 
( c )  ( i i )  o f  this  s ection s h a l l  be extended to any f i r e fight e r ,  fire  
i nvestigator,  o r  l aw enfo rcement officer who has  contracted any o f  the  

following i n fectious d i s e a s e s : Human immunode f i ci ency virus / a cquired 
immunode f i ci ency s yndrome , a l l  strains  of hepat i t i s ,  meningo coccal 
meningi t i s ,  o r  mycobacterium tuberculo s i s . 

( 5 )  The presumption e stabl i s hed i n  s ubs ection ( 1 )  ( b l  o f  this  

s ection only appl i e s  to active o r  former fire fighters a s  de fined i n  
RCW 4 1 . 2 6 . 0 3 0 ( 1 7 )  ( a ) , ( b l , ( c ) , and ( h i  and fire fighters , including 
s upervi sors , employed on a ful l -t ime , ful l y  compensated b a s i s  a s  a 
fire fighter o f  a private s ector employe r ' s  fire  department that 

includes over fi fty such fire fighters , and l aw enfo rcement o f ficers  as 
de fined i n  RCW 4 1 . 2 6 . 03 0 ( 1 9 )  ( b l , ( c ) , and ( e )  who have postt rauma t i c  
s t r e s s  d i s o rder that develops o r  man i f e s t s  i t s e l f  a ft e r  t h e  i ndividual 
has  s e rved at l e a s t  ten ye ars . 

( 6 )  I f  the employer does not provide the psychological  exam a s  
speci f i ed i n  RCW 5 1 . 0 8 . 1 4 2  and t h e  employee otherwi s e  me ets the 

requirements for the presumption e s tabl i s hed i n  s ubs ection ( 1 )  ( b l  o f  
this  s e ction,  the presumption appl i e s . 

( 7 )  Beginning July 1 ,  2 0 0 3 ,  this  s ection does not apply to a 

f i r e fight e r ,  fire  i nvestigator,  o r  l aw enfo rcement o f f i c e r  who 
develops a heart o r  l ung condition and who i s  a regu l a r  u s e r  o f  
tobacco products o r  who has  a h i s tory o f  tobacco us e .  The depa rtment , 

u s i ng exi s t i ng medical  r e s e a rch,  s h a l l  define i n  rule the extent o f  
tobacco u s e  that s h a l l  exclude a f i r e fight e r ,  fire  i nvestigator,  o r  
l aw enfo rcement o f f i c e r  from the provi s i ons o f  this  s e ction . 

( 8 )  For purpo s e s  o f  this  s ection,  '' fire fighting activi t i e s '' means 
fire s uppre s s io n ,  fire prevent i o n ,  fire i nvestigation,  eme rgency 
medical  s e rvi c e s , r e s cue operat ions , h a z a rdous mat e r i a l s  respon s e ,  
a i rcraft r e s cue , and training and other a s s i gned dut i e s  rel ated to 

eme rgency respons e .  
( 9 )  ( a )  When a determi nation i nvolving the presumption e stabl i s hed 

in this  s e ction i s  app e a l ed to the board o f  i ndustrial  insurance 
app e a l s  and the final decision  a l l ows the claim for bene fit s ,  the 

board of i ndustrial  insurance app e a l s  s h a l l  order that a l l  reasonable 
costs of the appea l ,  including attorney fees  and witness  fe e s ,  be paid 
to the f i r e fight e r ,  fire  i nvestigator,  o r  l aw enfo rcement o f f i c e r ,  o r  
h i s  o r  her benefici ary b y  t h e  oppo s i ng party.  

( b l  When a determi nation i nvolving the presumption e stabl i s hed i n  
this  s e ction i s  app e a l ed to any court and t h e  f i n a l  decision  a l l ows 
the claim for bene fi t s ,  the court s h a l l  order that a l l  reasonable 
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costs o f  the appea l ,  including attorney fees  and witness  fe e s ,  be paid 
to the f i r e fight e r ,  fire  i nvestigator,  o r  l aw enfo rcement o f f i c e r ,  o r  
h i s  o r  her benefici ary b y  t h e  oppo s i ng party.  

( c )  When reasonable costs of the appeal  mus t  be paid by the 

department under this  s e ction i n  a state fund cas e ,  the costs shall be 
paid from the accident fund and charged to the costs of the c l a i m .  

( 1 0 )  ( a )  T h e  di rector mus t  create an advi s o ry commi ttee  o n  
occupational d i s e a s e  pres umptions . T h e  purpo s e s  o f  t h e  advi s o ry 
commi ttee  are to revi ew s c i e nt i f i c  evidence and to make 
re commendations to the l e g i s l ature on additional  d i s e a s e s  o r  d i s o rders 
for inclusion under this  s ection . 

( b l  ( i i  The advi s o ry commi ttee  s h a l l  be compo s ed o f  five voting 
members , appointed by the di rector a s  follows : 

( A )  Two epidemiologi s t s ; 
( B l  Two preventive medicine phys i ci ans ; and 
( C l  One i ndu s t r i a l  hygi eni s t . 

( i i )  The r e s e a rch di rector o f  the depa rtment ' s  s a fety and health 

a s s e s sment and r e s e a rch for prevent ion program shall  s e rve a s  the 

advi s o ry commi ttee  nonvoting cha i r .  
( i i i ) Members s e rve for a t e rm o f  four ye ars and may be 

re appo i nted . Members s h a l l  not be compensated for their  wo rk on the 

advi s o ry committee . As a condition of appo i ntment , voting members and 
the cha i r  mus t  have no past  or current financi a l  or personal con f l i ct s  

o f  interest rel ated to t h e  advi s o ry commi ttee  activi t i e s . Vot i ng 

members o f  the advi s o ry commi ttee  may not be current employees o f  the 

depa rtment . 

( c )  The cha i r  o r  ranking member o f  the appropriate  commi ttee  o r  
commi ttees  o f  t h e  l e g i s l ature may i n i t i a t e  a request f o r  t h e  advi s o ry 
commi ttee  to revi ew s c i e nt i f i c  evidence and to make re commendations to 

the l e g i s l ature on speci f i c  d i s o rders o r  d i s e a s e s ,  o r  speci f i c  
o ccupat ions , f o r  inclusion under this  s ection b y  noti fying the 

di recto r .  
( d i  The pro c e s s  o f  developing a n  advi s o ry commi ttee  

re commendation mus t  include a tho rough revi ew o f  the s c i e nt i f i c  
l i t erature o n  the d i s e a s e  o r  d i so rde r ,  rel evant exposure s ,  and 
s t rength o f  the a s sociation betwe en the speci f i c  occupations and the 

d i s e a s e  o r  d i s o rder propo s ed for inclusion i n  this s ection . The 

advi s o ry commi ttee  mus t  give cons ideration to the r e l evanc e ,  quality,  

and quant ity of the l i t erature and dat a . The advi s o ry commi ttee  may 
consult nationa l l y  recogni zed experts or s ubj ect matter experts i n  
developing i t s  re commendations . T h e  advi s o ry commi ttee  mus t  provide a 
re commendation to the l e g i s l ature wi thin the e a r l i e r  o f  one hundred 
e i ghty days o f  the request or when the advi s o ry commi ttee  reaches a 
consensus re commendation . 

( e )  E a ch re commendation mus t  include a written des cription o f  the 

s c i e nt i f i c  evidence and s uppo rting i n fo rmation r e l i ed upon to a s s e s s  
the causal  rel ationship betwe en the occupation and health condition 
propo s ed for inclusion under this  s e ction . E s timates of the number o f  
Washington wo rkers a t  r i s k ,  the preva l ence o f  the d i s e a s e  o r  d i so rder ,  
and the medical  tre atment and d i s ab i l i t y  costs should,  i f  ava i l ab l e ,  
b e  included with the re commendation . 

( f l  The re commendation mus t  be made by a maj ority o f  advi s o ry 
commi tt e e ' s  voting members . Any member o f  the advi s o ry commi ttee  may 
provide a written d i s s ent as an appendix to the commi tt e e ' s  
re commendation . 

( g )  The depa rtment ' s  s a fety and health a s s e s sment and r e s e a rch 
for prevent ion program s h a l l  provide organi zational  and s c i e nt i f i c  
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s upport to the advi s o ry committee . Scient i f i c  s upport mus t  include for 
cons ideration of the advi s o ry commi ttee  prel iminary written revi ews o f  
the s c i e nt i f i c  l i t erature o n  the d i s e a s e  and d i so rder ,  rel evant 

exposure s ,  and s t rength of the a s sociation betwe en the speci f i c  
occupations and t h e  h e a l t h  condition o r  d i s o rders propo s ed for 
inclusion i n  this s e ction . [ 2 0 1 9  c 1 3 3  § l ;  2 0 1 8  c 2 6 4  § 3 ;  2 0 0 7  c 
4 9 0 § 2 ;  2 0 0 2  C 3 3 7  § 2 ;  1 9 8 7  C 5 1 5  § 2 . ]  

Legislative findings-1 987 c 515 : " The l e g i s l ature finds that the 
employment of fire fighters expo s e s  them to smo k e ,  fume s ,  and toxic or 
chemi cal substance s . The l e g i s l ature recogn i z e s  that fire fighters a s  a 
c l a s s  have a higher rate o f  respi ratory d i s e a s e  than the general 
publ i c .  The l e g i s l ature therefore finds that respi ratory d i s e a s e  
should be presumed to be occupationa l l y  rel ated f o r  i ndustrial  
insurance purpo s e s  for  fire fighters . '' [ 1 9 8 7  c 5 1 5  § l . ]  
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Service of departmenta l action-Demand for repayment-Orders amend i ng 

benefits-Reconsideration or  appea l .  

( 1 ) Whenever the department has made any order, decis ion , o r  award , i t  sha l l  promptly serve the 

worker, benefic iary, employer, or other person affected thereby, with a copy thereof by mai l ,  or  if the 

worker, benefic iary, employer, or other person affected thereby chooses , the department may send 

correspondence and other legal notices by secure e lectron ic  means except for orders commun icati ng 

the closure of a c la im .  In the event the department has made an order commun icati ng the closure of a 

cla im of a self- insured employer, the self- insured employer may serve the department order provided the 

self- insured employer does so using a separate , secure ,  and verifiab le nonelectron ic  means of del ivery 

and incl udes the department prescri bed notice expla in ing the contents of the order and any protest or 

appeal  rights . The service by the self- i nsured employer is a commun ication for the pu rposes of fi l i ng  an 

appeal  under RCW 51 .52.060 . Persons who choose to receive correspondence and other legal notices 

e lectron ica l ly  sha l l  be provided i nformat ion to assist them in ensuring all e lectron ic  documents and 

commun ications are rece ived . Correspondence and notices must be addressed to such a person at h is 

or her last known posta l or e lectron ic  address as shown by the records of the department. 

Correspondence and notices sent e lectron ica l ly  are considered received on the date sent by the 

department. The copy, in case the same is a fi na l  order, decision ,  or award , shal l  bear on the same side 

of the same page on wh ich is found the amount of the award , a statement ,  set i n  black faced type of at 

least ten poi nt body or s ize ,  that such fi na l  order, decis ion , or award shal l  become fi na l  with i n  s ixty days 

from the date the order is commun icated to the part ies un less a written request for reconsideration is 

fi led with the department of labor and industries ,  Olymp ia ,  or an appeal is  fi led with the board of 

industria l  i nsurance appeals ,  Olympia .  However, a department order or decis ion making demand , 

whether with or without pena lty, for repayment of sums paid to a provider of med ica l ,  denta l ,  vocationa l , 

or other hea lth services rendered to an industria l ly  i nj u red worker, sha l l  state that such order or decis ion 

sha l l  become fi na l  with i n  twenty days from the date the order or decis ion is commun icated to the part ies 

un less a written request for reconsideration is fi led with the department of labor and industries ,  Olymp ia ,  

or an appeal is  fi led with the board of  industria l  i nsurance appeals ,  Olympia .  

(2)(a) Whenever the department has taken any act ion or made any decis ion re lati ng to any phase 

of the adm in istrat ion of this t it le the worker, benefic iary, employer, or other person aggrieved thereby 

may request reconsideration of the department, or may appeal to the board .  I n  an appeal before the 

board ,  the appel lant shal l  have the burden of proceed ing with the evidence to estab l ish a prima facie 

case for the re l ief sought in such appea l .  

(b) An  order by  the  department award i ng benefits sha l l  become effective and  benefits due on the 

date issued . Subject to (b) ( i )  and ( i i ) of this subsection ,  if the department order is  appealed the order 

sha l l  not be stayed pend ing a fi na l  decis ion on the merits un less ordered by the board .  Upon issuance of 

the order g ranti ng the appea l ,  the board wi l l  provide the worker with notice concern ing the potentia l  of an 

overpayment of benefits paid pend ing the outcome of the appeal  and the requ i rements for i nterest on 

unpa id benefits pursuant to RCW 51 .52. 1 35 . A worker may request that benefits cease pend ing appeal 

at any t ime fo l l owing the employer's mot ion for stay or the board's order g rant ing appea l .  The request 

must be subm itted i n  writ ing to the employer, the board ,  and the department .  Any employer may move 

for a stay of the order on appea l ,  in whole or in part .  The motion must be fi led with i n  fifteen days of the 

order g rant ing appea l .  The board sha l l  conduct an exped ited review of the cla im fi le provided by the 

department as it existed on the date of the department order. The board sha l l  issue a fi na l  decis ion with i n  

twenty-five days o f  the fi l i ng o f  the motion for stay or the order granti ng appea l ,  whichever is later. The 

board's fi na l  decis ion may be appealed to superior court i n  accordance with RCW 51 .52.1 1 0 . The board 

sha l l  g rant a motion to stay if the moving party demonstrates that it is more l i ke ly than not to preva i l  on 

the facts as they existed at the t ime of the order on appea l .  The board sha l l  not consider the l i ke l i hood of 
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recoupment of benefits as a bas is to g rant or deny a motion to stay. I f  a self- insured employer prevai l s  

on the merits , any benefits pa id  may be recouped pursuant to  RCW 51 .32.240 . 

( i )  If upon reconsideration requested by a worker or med ica l  provider, the department has 

ordered an i ncrease i n  a permanent part ia l  d isab i l i ty award from the amount reflected i n  an earl ier  order, 

the award reflected i n  the earl ier  order sha l l  not be stayed pend ing a fi na l  decis ion on the merits . 

However, the i ncrease is stayed without fu rther act ion by the board pend ing a fi na l  decis ion on the 

merits . 

( i i )  If any party appeals an order estab l ish ing a worker's wages or the compensation rate at wh ich 

a worker wi l l  be paid temporary or permanent tota l d isab i l ity or loss of earn i ng power benefits , the worker 

sha l l  receive payment pend ing a fi na l  decis ion on the merits based on the fo l l owing :  

(A) When the  employer is self- insured , the  wage ca lcu lat ion or compensation rate the  employer 

most recently subm itted to the department ;  or 

(B) When the employer is insured through the state fund ,  the h ighest wage amount or 

compensation rate uncontested by the part ies. 

Payment of benefits or consideration of wages at a rate that is  h igher than that specified i n  (b) ( i i )  

(A) or (B) of  th is subsect ion is stayed without fu rther act ion by the board pend ing a fi na l  decis ion on the 

merits . 

(c) I n  an appeal from an order of the department that a l leges wi l lfu l m isrepresentation ,  the 

department or self- insured employer shal l  i n it ia l ly  i ntroduce al l  evidence i n  its case i n  ch ief. Any such 

person aggrieved by the decis ion and order of the board may thereafter appeal to the superior  court ,  as 

prescri bed in this chapter. 

[ 201 9 C 1 90 § 1 ; 201 1 C 290 § 9 ; 2008 C 280 § 1 ; 2004 C 243 § 8 ; 1 987 C 1 51 § 1 ; 1 986 C 200 § 1 0 ; 

1 985 c 31 5 § 9 ; 1 982 c 1 09 § 4; 1 977 ex.s.  c 350 § 75 ; 1 975 1 st ex.s. c 58 § 1 ; 1 961  c 23 § 51 .52.050 . 

Prior :  1 957 c 70 § 55 ; 1 951 c 225 § 5 ; prior :  ( i )  1 947 c 281  § 1 ,  part ;  1 943 c 2 1 0 § 1 ,  part ;  1 939 c 4 1  § 1 ,  

part ;  1 937 c 2 1 1  § 1 ,  part ;  1 927 c 3 1 0 § 1 ,  part ;  1 92 1  c 1 82 § 1 ,  part ;  1 9 1 9  c 1 3 1 § 1 ,  part ;  1 9 1 1  c 74 § 2 ,  

part ;  Rem .  Supp .  1 947 § 7674 , part .  ( i i )  1 947 c 247 § 1 ,  part ;  1 9 1 1  c 74  § 20 ,  part ;  Rem .  Supp .  1 947 § 

7676e , part .  ( i i i )  1 949 c 2 1 9 § 6 ,  part ;  1 943 c 280 § 1 ,  part ;  1 93 1  c 90 § 1 ,  part ;  1 929 c 1 32 § 6 ,  part ;  

1 927 c 3 1 0 § 8 ,  part ;  1 9 1 1  c 74 § 20 ,  part ;  Rem .  Supp. 1 949 § 7697 , part .  ( iv) 1 923 c 1 36 § 7 ,  part ;  1 92 1  

c 1 82 § 1 0 , part ;  1 9 1 7  c 2 9  § 3 ,  part ;  RRS § 77 1 2 , part .  (v) 1 91 7  c 2 9  § 1 1 ; RRS § 7720.  (vi )  1 939 c 5 0  § 

1 ,  part ;  1 927 c 3 1 0 § 9 ,  part ;  1 92 1  c 1 82 § 1 2 , part ;  1 9 1 9  c 1 29 § 5 ,  part ;  1 9 1 7  c 28 § 1 5 , part ;  RRS § 

7724 , part . ]  

NOTES : 

Appl ication-2008 c 280 : "Th is act appl ies to orders issued on or after June 1 2 , 2008 . "  [ 

2008 C 280 § 7 . ]  

Adoption of  ru les-2004 c 243 : See note fo l l owing RCW 51 .08. 1 77 . 
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Notice of appeal-Time-Cross-appeal-Departmental  options.  

( 1  ) (a) Except as  otherwise specifica l ly  provided i n  th i s  section ,  a worker, benefic iary, employer, 

health services provider, or other person aggrieved by an order, decis ion , or award of the department 

must, before he or she appeals to the courts , fi le with the board and the d i rector, by mai l  or personal ly, 

with i n  sixty days from the day on which a copy of the order, decis ion , or award was commun icated to 

such person , a notice of appeal to the board .  However, a health serv ices provider or other person 

aggrieved by a department order or decis ion making demand , whether with or without pena lty, sole ly for 

repayment of sums paid to a provider of medica l ,  denta l ,  vocationa l , or other health services rendered to 

an industria l ly  i nj u red worker must, before he or she appeals to the courts , fi le with the board and the 

d i rector, by ma i l  or personal ly, with i n  twenty days from the day on wh ich a copy of the order or decis ion 

was commun icated to the hea lth services provider upon whom the department order or decis ion was 

served , a notice of appeal to the board .  

(b) Fai l u re t o  fi le a notice of appeal with both the board and the department sha l l  not b e  g rounds 

for denyi ng the appeal  if the notice of appeal  is  fi led with e i ther the board or the department. 

(2) With i n  ten days of the date on which an appeal has been g ranted by the board ,  the board 

sha l l  notify the other i nterested part ies to the appeal of the rece i pt of the appeal and sha l l  forward a copy 

of the notice of appeal to the other i nterested part ies. With i n  twenty days of the rece ipt of such notice of 

the board ,  the worker or the employer may fi le with the board a cross-appeal from the order of the 

department from wh ich the orig ina l  appeal was taken .  

(3) If with i n  the  t ime l im ited for fi l i ng  a notice of  appeal to  the  board from an order, decis ion , or 

award of the department ,  the department d i rects the subm ission of further evidence or the i nvest igation 

of any fu rther fact , the t ime for fi l i ng the notice of appeal sha l l  not commence to run unt i l  the person has 

been advised i n  writi ng of the fi na l  decis ion of the department i n  the matter. I n  the event the department 

d i rects the subm ission of fu rther evidence or the i nvest igat ion of any fu rther fact , as provided in this 

section ,  the department shal l  render a fi na l  order, decis ion ,  or award with i n  n i nety days from the date 

fu rther subm ission of evidence or i nvest igat ion of fu rther fact is ordered which t ime period may be 

extended by the department for good cause stated in writ ing to a l l  i nterested part ies for an additiona l  

n i nety days . 

(4) The department, e ither with i n  the t ime l im ited for appea l ,  or with i n  th i rty days after receiv ing a 

notice of appea l ,  may: 

(a) Modify, reverse , or change any order, decis ion , or award ; or 

(b)( i )  Except as provided i n  (b) ( i i )  of th is subsection ,  ho ld an order, decision ,  or award i n  

abeyance for a period of  n i nety days which t ime period may be  extended by  the  department for good 

cause stated in writ ing to al l  i nterested parties for an additiona l  n i nety days pend ing fu rther i nvestigation 

i n  l i ght of the a l legations of the notice of appea l ;  or 

( i i )  Ho ld an order, decis ion , or award issued under RCW 51 .32. 1 60 i n  abeyance for a per iod not 

to exceed n i nety days from the date of rece ipt of an app l ication under RCW 51 .32. 1 60 . The department 

may extend the n i nety-day t ime period for an addit iona l  s ixty days for good cause. 

For pu rposes of th is subsection ,  good cause incl udes de lay that resu lts from conduct of the 

cla imant that is  subject to sanct ion under RCW 51 .32. 1 1 0 . 

The board sha l l  deny the appeal upon the issuance of an order under (b) ( i ) or ( i i )  of th is 

subsect ion ho ld ing an earl ier  order, decis ion , or award i n  abeyance , without prejud ice to the appe l lant's 

right to appeal from any subsequent determ inative order issued by the department. 

Th is subsect ion (4) (b) does not apply to app l ications deemed granted under RCW 51 .32. 1 60 . 

(5) An employer sha l l  have the right to appeal an app l ication deemed granted under RCW 

51 .32. 1 60 on the same basis as any other app l ication adjud icated pursuant to that section .  

https://app. leg .wa .gov/RCW/defau lt. aspx?cite=5 1 .52 . 060 1 /2 

http://app.leg.wa.gov/RCW/default.aspx?cite=51.52.060
http://app.leg.wa.gov/RCW/default.aspx?cite=51.32.160
http://app.leg.wa.gov/RCW/default.aspx?cite=51.32.160
http://app.leg.wa.gov/RCW/default.aspx?cite=51.32.110
http://app.leg.wa.gov/RCW/default.aspx?cite=51.32.160
http://app.leg.wa.gov/RCW/default.aspx?cite=51.32.160
http://app.leg.wa.gov/RCW/default.aspx?cite=51.52.060&pdf=true


7/27/23 ,  1 1 :47 AM RCW 5 1 . 52 .060:  Notice of appeal-Time-Cross-appeal-Departmental options .  

(6) A provis ion of this section sha l l  not be deemed to change,  alter, or modify the practice or 

procedure of the department for the payment of awards pend ing appea l .  

[ 1 995 c 253 § 1 ; 1 995 c 1 99 § 7 ; 1 986 c 200 § 1 1 ; 1 977 ex.s. c 350 § 76 ; 1 975 1 st ex.s.  c 58  § 2 ; 1 963 

c 1 48 § 1 ; 1 961  c 274 § 8 ; 1 961  c 23 § 51 .52.060 . Prior: 1 957 c 70 § 56 ; 1 951 c 225 § 6 ; prior: 1 949 c 

2 1 9 §§ 1 ,  part ,  6 ,  part ;  1 947 c 246 § 1 ,  part ;  1 943 c 280 § 1 ,  part ;  1 93 1  c 90 § 1 ,  part ;  1 929 c 1 32 §§ 2 ,  

part ,  6 ,  part ;  1 927 c 3 1  0 §§  4 ,  part ,  8 ,  part ;  1 923 c 1 36 § 2 ,  part ;  1 9 1 9  c 1 34 § 4 ,  part ;  1 9 1 7  c 28 § 1 ,  

part ;  1 9 1 3  c 1 48 § 1 ,  part ;  1 9 1 1  c 74 §§ 5 ,  part ,  20 ,  part ;  Rem Supp .  1 949 §§ 7679, part ,  7697 , part . ]  

NOTES : 

Reviser's note :  This sect ion was amended by 1 995 c 1 99 § 7 and by 1 995 c 253 § 1 ,  each 

without reference to the other. Both amendments are incorporated in the pub l ication of this sect ion 

pursuant to RCW 1 . 1 2.025(2) . For ru le of construction ,  see RCW 1 . 1 2 .025( 1  ) .  

Severabi l ity-1 995 c 1 99 :  See note fo l l owing RCW 51 . 1 2 . 1 20 . 
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